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Journals featured in this issues of the LAW AND POLICY DIGEST. For more information, click on the
name of the journal.

• AGRICULTURE AND HUMAN VALUES

• THE AIR FORCE LAW REVIEW

• AMERICAN INDIAN LAW REVIEW

• AMERICAN JOURNAL OF COMPARATIVE LAW

• AMERICAN UNIVERSITY INTERNATIONAL LAW REVIEW

• BROOKLYN LAW REVIEW

• COASTAL MANAGEMENT

• COLUMBIA JOURNAL OF ENVIRONMENTAL LAW

• DUKE ENVIRONMENTAL LAW AND POLICY FORUM

• ECOLOGY LAW QUARTERLY

• ENDANGERED SPECIES UPDATE

• ENERGY LAW JOURNAL

• ENVIRONMENTAL LAW

• ENVIRONMENTAL LAW REPORTER

• INTERNATIONAL JOURNAL OF GLOBAL ENVIRONMENTAL ISSUES

• ISSUES IN LEGAL SCHOLARSHIP

• HARVARD ENVIRONMENTAL LAW REVIEW

• JOURNAL OF ENVIRONMENTAL LAW AND LITIGATION

• JOURNAL OF INTERNATIONAL ECONOMIC LAW

• JOURNAL OF MARITIME LAW AND COMMERCE

• JOURNAL OF SUSTAINABLE TOURISM

• MARINE POLICY

• MARINE TECHNOLOGY SOCIETY JOURNAL

• MICHIGAN JOURNAL OF RACE AND LAW

• MICHIGAN STATE JOURNAL OF INTERNATIONAL LAW

• MISSOURI ENVIRONMENTAL LAW AND POLICY REVIEW

• NEW YORK UNIVERSITY ENVIRONMENTAL LAW JOURNAL

• NORTH CAROLINA JOURNAL OF LAW AND TECHNOLOGY

• NOTRE DAME LAW REVIEW
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• OCEAN AND COASTAL MANAGEMENT

• OCEAN DEVELOPMENT AND INTERNATIONAL LAW

• PACE ENVIRONMENTAL LAW REVIEW

• PACIFIC MCGEORGE GLOBAL BUSINESS AND DEVELOPMENT LAW JOURNAL

• PACIFIC RIM LAW AND POLICY JOURNAL

• PENN STATE ENVIRONMENTAL LAW REVIEW

• QUINNIPIAC LAW REVIEW

• REVIEW OF EUROPEAN COMMUNITY AND INTERNATIONAL ENVIRONMENTAL LAW

• SOUTHERN CALIFORNIA INTERDISCIPLINARY LAW JOURNAL

• STANFORD ENVIRONMENTAL LAW JOURNAL

• SUSTAINABLE DEVELOPMENT LAW AND POLICY

• TEXAS LAW REVIEW

• THURGOOD MARSHALL LAW REVIEW

• UCLA JOURNAL OF ENVIRONMENTAL LAW AND POLICY

• UNIVERSITY OF MIAMI LAW REVIEW

• UNIVERSITY OF PENNSYLVANIA LAW SCHOOL, SCHOLARSHIP AT PENN LAW

• UTAH LAW REVIEW
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I. ALTERNATIVE ENERGY
Bandza, Alex. “Gone With the Wind? Understanding the Problems of Wind Energy
Policy in the United States through the Successes of Denmark and Germany.” 37
Environmental Law Reporter 10197 (2007).

Bandza discusses the upswing in the amount of wind power that was produced in the
United States during 2006. Bandza compares and contrasts the histories of wind power
and energy policy in Denmark, Germany, and the United States to show how future
legislative decisions could further increase the production of wind energy. The author
concludes that advance-production based payments in wind energy and renewable port-
folio standards will help ward off the stagnation of the production of wind energy.

Bell, Steven G. “The Way the Winds Are Blowing These Days: The Rapid Growth of
Wind Energy and Legal Hurdles of North Carolina’s General Statutes.” 8 North
Carolina Journal of Law and Technology 117 – 156 (2006).

Bell explains that since wind energy sources are gaining momentum, it is only natural
that controversy will surround the proliferation of wind energy. Bell examines whether
the placement of a wind turbine would be allowed on top of a protected mountain
ridge and concludes that the answer would lie in whether the turbine qualifies as a “tall
building” under statutory law.

Eberhardt, Robert W. “Student Article: Federalism and the Siting of Offshore Wind
Energy Facilities.” 14 New York University Environmental Law Journal 374 – 420
(2006).

The growth of the wind energy industry has raised questions about how to design reg-
ulatory regimes to address the environmental concerns the industry generates.
Eberhardt describes how states play an important role in the siting of offshore wind
energy projects and provides a theoretical basis for dividing regulatory authority over
the different environmental impacts potentially caused by such projects. The article
analyzes some of the regulatory issues and provides policy recommendations to imple-
ment the divided regulatory authority between the state and federal governments.

II. AQUACULTURE
Barry, Tricia K., and David L. VanderZwaag. “Preventing Salmon Escapes from
Aquaculture in Canada and the USA: Limited International Coordinates, Divergent
Regulatory Currents and Possible Future Courses.” 16 Review of European
Community and International Environmental Law 58 – 75 (2007). 

The article begins by examining the problem of salmon escaping from aquaculture facil-
ities in North America. Barry and VanderZwaag look at the law and policy for prevent-
ing these types of escapes, focusing on global and regional agreements. The authors look
at how the United States and Canada seek to prevent these escapes and suggest future
courses of action. 
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Glenn, Helen, and Hannah White. “Legal Traditions, Environmental Awareness, and
a Modern Industry: Comparative Legal Analysis and Marine Aquaculture.” 38 Ocean
Development and International Law 71 – 99 (2007).

In the interests of increasing fish production globally, alleviating global poverty, and
fostering income generation, marine aquaculture has seen worldwide expansion over
the past few decades. However, this expansion has been matched by growing concerns
over its environmental impacts. The authors utilize comparative legal analysis to
explore the legal systems of governance for the environmental performance of marine
aquaculture in four case study countries. Two are members of the European
Community (Scotland, as part of the United Kingdom, and Greece), one is a recent
accession country (Slovenia), and the fourth is closely linked to the European
Community albeit geographically and legally disparate (Israel). (Abstract courtesy of
Ocean Development and International Law).

Lee, Daniel, and John Connelly. “Global Aquaculture Alliance on Best Aquaculture
Practices: An Industry Prepares for Sustainable Growth.” Sustainable Development
Law and Policy 60 – 62 (2006).

Aquaculture is utilized for many reasons: to stock public waters for sport and commer-
cial fishing, to save an endangered species, or to harvest a crop. Lee and Connelly dis-
cuss the increase in demand of fish and shellfish in diets and the sustainability of
seafood. They describe the Best Aquaculture Practices (BAP) program and how it will
be expanded.

Sumaila, Ussif Rashid, et. al. “Potential Economic Benefits from Sablefish Farming in
British Columbia.” 31 Marine Policy 81 – 84 (2007).

Sumaila and co-authors describe the potential economic contribution of sablefish farm-
ing in British Columbia (BC). The objective is to answer two important questions
regarding how net benefits to BC from the sablefish sector would be affected in two
scenarios: (1) if BC and the rest of the world engage in sablefish farming and (2) if BC
bans sablefish farming and the rest of the world does not.

III. CLIMATE CHANGE
Moser, Susanne C., and John Tribbia. “Vulnerability to Inundation and Climate
Change Impacts in California: Coastal Managers’ Attitudes and Perceptions.” 40
Marine Technology Society Journal 35 – 44 (2007).

Worried about the persistent sea-level rise along California’s coastline over the past
century, Moser and Tribbia look into the perceptions of local coastal managers in
California on the subjects of the current inundation-related risks, the additional risks
from climate change, and their vulnerability to the growing coastal problems.
Through the use of surveys, the authors explain the challenges which coastal managers
are currently experiencing, as well as the obstacles they must overcome. The paper
draws the conclusion that California is inadequately preparing for the impacts from
climate change
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Muir, Magdalena, A.K. “Oceans and Climate Change: Global and Arctic
Perspectives.” 7 Sustainable Development Law and Policy 50 – 54 (2006).

Muir argues that climate change science must become pertinent to ocean scientists, and
likewise, ocean science must become pertinent to climate change scientists. She dis-
cusses the outcomes of the Third Global Conference of Oceans, Coasts, and Islands
and the effectiveness of the Arctic Climate Impact Assessment Scientific Report of
2004. Muir further provides an example of the climate change impact on the Canadian
Beaufort Sea.

Purdy, Ray. “The Legal Implications of Carbon Capture and Storage under the Sea.”
7 Sustainable Development Law and Policy 22 – 26 (2006).

A method of reducing carbon dioxide emissions into the atmosphere is to capture and
store the emissions in another domain – this is known as carbon capture and storage
(CCS). Once the carbon dioxide is captured, it is transported and stored in either off-
shore or onshore sources. Purdy focuses on offshore storage, where carbon dioxide is
piped into sub-seabed geological formations and stored for long periods of time. He dis-
cusses the legal questions regarding CCS, the driving factors behind CCS, the marine
laws regarding CCS, and the London Convention and its 1996 Protocol.

Sagemuller, Imke. “Forest Sinks under the United Nations Framework Convention
on Climate Change and the Kyoto Protocol: Opportunity or Risk for Biodiversity?”
31 Columbia Journal of Environmental Law 189 – 242 (2006).

Does the provision for forest sinks under the Kyoto Protocol pose a risk or an oppor-
tunity for biodiversity? Sagemuller examines whether the international climate change
legal regime sufficiently protects or promotes biodiversity. Sagemuller argues that a
more integrated approach to climate change mitigation could be beneficial for climate
protection and biodiversity conservation. 

IV. COASTAL HAZARDS
Adler, David. “Policy Analysis for Natural Hazards: Some Cautionary Lessons from
Environmental Policy Analysis.” 131 University of Pennsylvania Law School,
Scholarship at Penn Law (2006). 

Adler discusses policy analysis that may be used by agencies and legislatures to mitigate
the impacts of earthquakes, floods, hurricanes, and other natural hazards. He asks
whether governmental bodies should adopt the types of policy-analytic and risk assess-
ment techniques commonly used in the area of environmental hazards. Adler makes
the case that some features of environmental policy analysis may be justifiable, but only
if they sufficiently reduce decision costs or bureaucratic error or shirking. He specifies
that these types of policy analysis should not, however, automatically be adopted by
agencies and legislatures. 

Bernard, Eddie, and Vasily Titov. “Improving Tsunami Forecast Skill Using Deep
Ocean Observations.” 40 Marine Technology Society Journal 86 – 89 (2007).

Since 1997, the National Tsunami Hazard Mitigation Program (NTHMP) has been
used in the U.S. to reduce tsunami hazards. After the December 26, 2004 tsunami in
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Sumatra, the devastating power of a tsunami has been thrust into the public awareness.
The NTHMP has created a network of hazard assessment, warning guidance, and mit-
igation activities to help make coastal communities more resilient to the threat of
tsunamis. Bernard and Titov focus on ways to produce accurate and reliable tsunami
forecasts to further aid coastal communities.

Clark, Andrew M. “On Developing Disaster Resilient Communications
Infrastructure.” 40 Marine Technology Society Journal 27 – 34 (2007).

The destruction of the communications infrastructure was a major obstacle to emer-
gency response efforts after Hurricane Katrina came ashore. Clark explores the volun-
teer response efforts made by some of the U.S. communications technology industry.
He details the technologies that were used and the part they played in restoring the
communication lifelines during the recovery effort. Clark also provides recommenda-
tions that would ensure flexible solutions are in place for future disaster response oper-
ations to facilitate speedy re-establishment of the communications infrastructure. This
paper is applicable to accidents and acts of terrorism as well as other natural disasters.

Connolly, Kim Diana. “Hurricane Katrina: Environmental Impact and Lessons on
Public Health and Justice: Shifting Interests: Rethinking the U.S. Army Corps of
Engineers Permitting Process and Public Interest Review in Light of Hurricanes
Katrina and Rita.” 32 Thurgood Marshall Law Review 109 – 124 (2006).

Assessing the role of the United States Army Corps of Engineers’ individual wet-
lands permitting process, Connolly suggests changes in the Corps’ practices and pro-
cedures because of its failure during and after Hurricane Katrina. She focuses on the
public interest review, its history and parameters, and concludes with suggestions
for improvement.

DeVoe, Richard M., et. al. “Regional Coastal IOOS Development in the Southeastern
United States: Emerging Capabilities to Address Coastal Natural Hazards.” 40 Marine
Technology Society Journal 110 – 117 (2007).

The Southeast Coastal Ocean Observing Regional Association (SECOORA) is quick-
ly becoming an association capable of effectively overseeing the development of a com-
prehensive coastal ocean observing program for the Southeast U.S. Currently, strate-
gies are being developed to productively integrate existing legacy assets with the wide
spectrum of current and potential stakeholders. After the 2005 hurricane season, gov-
ernmental ability to respond to such massive disasters has proven inadequate. SECOO-
RA aids governmental units by providing a regional coordination and planning mech-
anism by which coastal inundation forecasting and mitigation efforts can be initiated
and addressed.

Ebersole, Bruce A., et. al. “A Community Approach to Improved Prediction and
Characterization of Coastal Storm Hazards.” 40 Marine Technology Society Journal 56
– 68 (2007).

Ebersole discusses the value of a community approach to determining coastal storm
hazards through the use of field measurements, data analysis, and modeling. The
authors discuss research data gathered by the Interagency Performance Evaluation Task
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Force (IPET), regarding performance of the hurricane protection system in Southeast
Louisiana in response to Hurricane Katrina. The paper presents the pros and cons of
open-source, community-based software for coastal storm surge and wave predictions.

Kousky, Carolyn, et. al. “Options Contracts for Contingent Takings.” 10 Issues in
Legal Scholarship, Catastrophic Risks: Prevention, Compensation, and Recovery
Article 2 (2007). 

Kousky and coauthors discuss coercive takings in the face of natural disaster. The arti-
cle examines how government use of private property shortly before and during natu-
ral disasters may help reduce losses. The authors propose a policy tool to realize the
available net benefits of such takings: options contracts for contingent takings. The arti-
cle explains how these options contracts would operate and outlines the benefits, such
as improving disaster response by guaranteeing a flow of needed supplies or reducing
potential damages by diverting floodwaters to low-value lands. The authors suggest that
obstacles to forming the option contracts can be overcome. 

Laska, Shirley, and Betty Hearn Morrow. “Social Vulnerabilities and Hurricane
Katrina: An Unnatural Disaster in New Orleans.” 40 Marine Technology Society
Journal 16 – 26 (2007).

Laska and Morrow discuss social science research on natural disasters. The article doc-
uments how the social processes and structures that place human populations at risk
allow natural hazards like hurricanes to become disasters. Hurricane Katrina’s effects
on New Orleans, as well as the city’s political and economic history are closely exam-
ined in the article. Laska and Morrow cite evidence of how social vulnerability influ-
enced outcomes at various stages of the Katrina disaster. They conclude by discussing
how the goal of creating disaster resilient communities is impossible without first
addressing the basic issues of inequality and social injustice.

Malone, Thomas C., and J. Michael Hemsley. “Developing the IOOS for Improved
Management and Mitigation of Coastal Inundation.” 40 Marine Technology Society
Journal 45 – 55 (2007).

In 2000, the National Ocean Research Leadership Council established Ocean US with
the goal of creating, implementing, and improving an integrated ocean observing sys-
tem (IOOS). Among the highest priorities for the phased development of IOOS is
improving capabilities to predict, manage, and mitigate effects of coastal inundation by
oceanic natural disasters. The program looks at the needs of three groups of IOOS
users: real-time responders, post event re-builders, and long-term planners. The pro-
gram identifies priorities that will improve the accuracy and timeliness of forecast maps
and periodically provide accurate, high resolution, timely assessments of susceptibility
to coastal inundation. 

Nolon, John R. “Comment: The Intersection of Environmental and Land Use Law: A
Special Edition of the Pace Environmental Law Review, Including Commentaries and
a Collection of Articles by Professor John R. Nolon: Disaster Mitigation Through
Land Use Strategies.” 23 Pace Environmental Law Review 959 – 986 (2006).
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Who should decide whether and how to mitigate the damages caused by natural disas-
ters? Through case studies, Nolon explores how federal and state framework laws of
response and recovery can work together. 

Puszkin-Chevlin, Ana, et. al. “Land Use Planning and Its Potential to Reduce Hazard
Vulnerability: Current Practices and Future Possibilities.” 40 Marine Technology
Society Journal 7 – 15 (2007).

As evidenced by the devastating social, economic, and environmental impacts of recent
hurricanes, the United States’ vulnerability to severe coastal storms has increased along-
side the concentration of people and infrastructure on the nation’s coastlines. Puszkin-
Chevlin, writing for researchers outside the realm of urban and regional planning,
describes the challenges faced when policy objectives and stakeholder interests collide
with planners’ and public officials’ attempts to increase coastal resilience through land
development-based approaches. The paper covers typical approaches to hazard mitiga-
tion and the main land-use tools used in managing coastal development. 

Simon, Jonathan S. “Wake of the Flood: Crime, Disaster, and the American Risk
Imaginary after Katrina.” 10 Issues in Legal Scholarship, Catastrophic Risks:
Prevention, Compensation, and Recovery Article 4 (2007). 

Simon notes that in previous decades ideas of risk were shaped by the work accident
as a model of modern risk. Simon argues that in the wake of Hurricane Katrina and
other disasters, American personal and governmental attitudes toward risk have
changed. He asserts that the false images and reports of crimes post-Katrina are con-
tributing to the “risk imaginary,” causing weakened support for broad measures of
social risk spreading and fueling privatization, isolation, and heavy reliance on police
and prisons as tools of government. 

Sugarman, Stephen D. “Roles of Government in Compensating Disaster Victims” 10
Issues in Legal Scholarship, Catastrophic Risks: Prevention, Compensation, and
Recovery Article 1 (2007). 

Sugarman looks at the role of tort law and private insurance in providing compensa-
tion for victims of natural disasters. He provides brief discussions of disaster prevention
and the types of problems that are caused by disasters, examining in depth five possible
roles of governments in aiding with individual victim compensation. The article also
touches on the type and level of victim compensation that governments might provide.

Sunstein, Cass R. “The Catastrophic Harm Precautionary Principle.” 10 Issues in
Legal Scholarship, Catastrophic Risks: Prevention, Compensation, and Recovery:
Article 3 (2007).

Sunstein explains the Catastrophic Harm Precautionary Principle. She describes three
factors that make up the principle’s foundation: the failure to appreciate the expected
value of truly catastrophic losses; a recognition that political actors may engage in
unjustifiable delay when the costs of precautions would be incurred immediately and
when the benefits would not be enjoyed until the distant future; and an understanding
of the distinction between risk and uncertainty. The article illustrates the application
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of the principle to several problems, including climate change, the avian flu, genetic
modification of food, protection of endangered species, and terrorism.

Verchick, Robert R. M. “Risk, Fairness, and the Geography of Disaster.” 10 Issues in
Legal Scholarship, Catastrophic Risks: Prevention, Compensation, and Recovery: Article
6 (2007).

Verchick discusses risk and distributional factors of both the Hurricane Katrina disas-
ter and climate change. Although the issues have differences, Verchick notes that both
present challenges for policy makers concerned with managing risk and protecting the
most vulnerable members of society. The article argues that the solutions offered for
New Orleans are the same solutions for the international community when con-
fronting global warming. 

V. COASTAL MANAGEMENT 
Baine, Mark, et. al. “Coastal and Marine Resource Management in the Galapagos
Islands and the Archipelago of San Andres: Issues, Problems and Opportunities.” 50 
Ocean and Coastal Management 143 – 178 (2007).

Tourism and fisheries comprise the economic backbone of the Galapagos Islands,
Ecuador, and the Archipelago of San Andres, Colombia. Baine and co-authors discuss
the state of fishery resources, the environment, and their dependant industries alongside
development and user conflicts, which are supported by recent technical studies. The
authors explain how local participation is essential to progress in marine resource man-
agement and zoning initiatives within the islands and how local stakeholders have been
planning to manage both islands’ resources to include Biosphere Reserve designation of
the San Andres Archipelago and the development of a Special Law for Galapagos. 

Berkes, Fikret, et. al. “Collaborative Integrated Management in Canada’s North: The
Role of Local and Traditional Knowledge and Community-Based Monitoring.” 35
Coastal Management 143 – 162 (2007).

Berkes and co-authors use three examples of the role of indigenous people in the
Canadian North to address integrated coastal management and the status of ocean
ecosystems. The article examines local knowledge and community-based monitoring to
achieve an understanding of environmental change.

Boonzaier, Saskia, and Bruce C. Glavovic. “Confronting Coastal Poverty: Building
Sustainable Coastal Livelihoods in South Africa.” 50 Ocean and Coastal Management
1 – 23 (2007).

Boonzaier and Glavovic explore South Africa’s efforts to utilize the Sustainable
Livelihoods approach to foster more people-centered, pro-poor integrated coastal man-
agement. The authors argue that, in building sustainable coastal communities, there is
a need to strengthen state involvement and robust institutions, put more focus on edu-
cation, awareness, and training, and initiate more research on coastal poverty. This arti-
cle is the second in a series of two articles about coastal management in South Africa.
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Canessa, Rosaline, et. al. “Spatial Information Infrastructure for Integrated Coastal
and Ocean Management in Canada.” 35 Coastal Management 105 – 142 (2007).

Informed decision making in integrated coastal and ocean management requires current
and comprehensive spatial information. Canessa and co-authors review Canada’s devel-
opment of a marine spatial information infrastructure over the past thirty years. The
authors also compile coastal atlases and review the development of geographic informa-
tion systems and remote data acquisition instruments as well as Web mapping portals.

Carrasco, A.R., et. al. “A Coastal Management Program for Channels Located in
Backbarrier Systems.” 50 Ocean and Coastal Management 119 – 143 (2007).

Carrasco discusses backbarrier systems, which are critical natural resources located
behind coastal barriers, and the different non-compatible activities that they entail.
These activities have economic and social benefits. The article details a coastal manage-
ment plan to manage the conflicting interests that attempts to increase knowledge of
the environmental aspects of the systems and promote debate that could result in the
establishment of local agreements in the broad activities in the backbarrier systems. 

Frachisse, Julien, et. al. “Sabah Shoreline Management Plan (Borneo, Malaysia):
Ecosystems and Pollution.” 50 Ocean and Coastal Management 84 – 102 (2007).

Frachisse and co-authors discuss the conflicting interests in the management of the
coastline around Sabah. The public demands socio-economic growth and preservation
while private and industry forces demand local protection, which can lead to reckless
development. In an effort to resolve these conflicts, the article centers on the initiation
of a management plan for the Sabah coastal region.

Guénette, Sylvie, and Jackie Alder. “Lessons from Marine Protected Areas and
Integrated Ocean Management Initiatives in Canada.” 35 Coastal Management 51 –
78 (2007).

Guénette and Alder review seven Marine Protected Areas (MPAs) and two Integrated
Management (IM) initiatives in Canada to illustrate that engaging stakeholders can have
great benefits, such as building a consensus, creating momentum, and utilizing collec-
tive knowledge. There are drawbacks, however, especially for fisheries management.
The authors acknowledge that time and resources are strained and gaining support and
participation is often challenging. 

Kearney, John, et. al. “The Role of Participatory Governance and Community-Based
Management in Integrated Coastal and Ocean Management in Canada.” 35 Coastal
Management 79 – 104 (2007).

Together with the federal oceans policy of Canada, the Oceans Act provides a strong
basis for participatory governance and community-based management of ocean and
coastal resources. Kearney and co-authors argue, however, that it fails to provide mech-
anisms for a strong role for communities in integrated coastal and ocean management.
The authors present nine initiatives that could strengthen and develop community par-
ticipation in integrated coastal and ocean management. 
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Ricketts, Peter, and Peter Harrison. “Coastal and Ocean Management in Canada:
Moving into the 21st Century.” 35 Coastal Management 5 – 22 (2007).

Ricketts and Harrison present an overview of the development of Integrated Coastal
and Ocean Management in Canada and discuss Canada’s opportunity to become a glob-
al leader in the implementation of a multi-stakeholder management strategy for large
ocean management areas. This article also serves as an introduction for a special issue
of the Coastal Management Journal. 

Thatje, Sven, et. al. “Understanding El Niño - The Importance of Grey Literature in
Coastal Ecosystem Research and Management.” 31 Marine Policy 85 – 93 (2007).

Thatje and co-authors examine international projects addressing Coastal Ecosystem
Research and Management in the Southern Oscillation (ENSO) context and conclude
that “Grey Literature” is one of the most important sources of natural science research
and natural resource management in Latin America. Archiving both new and old orig-
inal data and providing the public with easy access leads to a greater appreciation for
man-made global environmental challenges.

Walmsley, Jay, et. al. “Development of a Human Use Objectives Framework for
Integrated Management of the Eastern Scotian Shelf.” 35 Coastal Management 23 – 50
(2007). 

Walmsley and co-authors discuss the Eastern Scotian Shelf Integrated Management
Initiative (ESSIM) developed under the auspices of the Canada Oceans Act. The authors
review objectives-based management and human use objectives internationally, includ-
ing the social, economic, and institutional components of ocean management.
Walmsley and co-authors also highlight challenges, objectives, and lessons learned in
developing the Human Use Objectives Framework.

Wilburn, Matthew S., et. al. “Sea Grant in Latin America? Adapting the US Sea Grant
Model of Linked Applied Research, Extension, and Education to a Latin American
Context - Is There a Fit?” 31 Marine Policy 229 – 238 (2007).

Wilburn and co-authors delve into applying the U.S. Sea Grant model of applied
research, extension, and education to Latin American countries. Using Coastal Ecuador
and the Gulf of Fonseca as case studies, the authors determine that the Sea Grant model
provides a needed institutional structure that is currently lacking in Latin America.
They also ascertain the model’s features would improve governance of marine and
coastal resources.

VI. COASTAL TECHNOLOGY
Gill, Stephen K., and Frank Aikman III. “Oceanographic Models as a Tool for Data
Integration.” 40 Marine Technology Society Journal 78 – 85 (2007).

Gill and Aikman specifically focus on ways of improving models through data integra-
tion in the larger context of how models are applied and how they interplay with obser-
vations. The authors’ information comes from data in the U.S. Commission on Ocean
Policy’s report, conceptual planning documents for various subsystems of the Ocean
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US’s Integrated Ocean Observing System (IOOS) project, and various program plan-
ning documents from NOAA. Their focus is on current coastal modeling and data inte-
gration activities to link existing work to the IOOS construct and goals, its limitations,
and areas that need improvement.

Jochens, Ann E., and Worth D. Nowlin, Jr. “Development of a Coastal Ocean
Observing System for the Gulf of Mexico.” 40 Marine Technology Society Journal 100
– 109 (2007).

The Gulf of Mexico Coastal Ocean Observing System (GCOOS) is being developed as
one of the regional coastal ocean observing systems under the U.S. Integrated Ocean
Observing System (IOOS), which is a part of the Global Ocean Observing System
(GOOS). Jochens and Worth give a detailed breakdown of the steps taken so far to get
the GCOOS started. The paper concludes that new federal resources targeted to region-
al coastal ocean observing systems must be committed in order for GCOOS to evolve
to its true potential.

Pietrafesa, L.J., et. al. “A New Architecture for Coastal Inundation and Flood
Warning Prediction.” 40 Marine Technology Society Journal 71 – 77 (2007).

In response to the inefficiency of older coastal inundation and flood models which
looked at the marine atmosphere, coastal, ocean, estuary, harbor, and river water sys-
tems separately, Pietrafesa and co-authors propose a model system that incorporates all
of these aspects into one model. If this system can be created it will advance the mod-
ernization of hydrologic services provided by NOAA and provide for more accurate
and timely forecasts and climatology of coastal and estuary flooding. The goal of this
proposal is to aid planners, emergency services, and communities in mitigating the
impacts of coastal flooding.

Stockdon, Hilary E., et. al. “The Need for Sustained and Integrated High-Resolution
Mapping of Dynamic Coastal Environments.” 40 Marine Technology Society Journal 90
– 99 (2007).

Coastal regions of the United States are constantly changing in response to both natu-
ral processes and human activities. Stockdon and co-authors promote a sustained pro-
gram of mapping coastal areas in order to establish baseline conditions, document
change, and, in conjunction with models of physical processes, predict future behavior.
Using new technology, rich data sets, which are critical to evaluating risk associated
with coastal hazards, can be created. A mapping plan, like the one suggested above, will
provide a wealth of information for studying the processes of physical change, for
determining areas vulnerable to coastal hazards, and for protecting and managing our
coastal communities and resources.

VII. CORAL REEFS
Ahmed, Mahfuzuddin, et. al. “Valuing Recreational and Conservation Benefits of
Coral Reefs – the Case of Bolinao, Philippines.” 50 Ocean and Coastal Management
103 – 118 (2007).
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Ahmed and co-authors discuss the willingness to pay (WTP) values of the conservation
of coral reefs in Bolinao, Philippines. The article discusses the implication of the low
priority of the preservation of natural resources and the environment. The roles of
advocacy, education, and awareness campaigns are discussed in efforts to create a high-
er WTP. 

Rouphael, Anthony B., and Mahmoud Hanafay, “An Alternative Management
Framework to Limit the Impact of SCUBA Divers on Coral Assemblages.” 15 Journal
of Sustainable Tourism 91 – 103 (2007). 

Roupael and Hanafay examine how an alternative management framework in Marine
Protected Areas could help limit the impact of scuba divers on coral assemblages. The
article also looks at the current management frameworks and points out their weak-
nesses. It shows that the new approach is simpler and will result in earlier warnings of
the deterioration of coral assemblages. As an added benefit, the new framework does
not require that an absolute quantity of the coral assemblages be labeled as ecological-
ly important. Finally, the “trigger criterion” would be updated to reflect events such as
storms. 

Sylvan, J.C. “How to Protect a Coral Reef: the Public Trust Doctrine and the Law of
the Sea.” 7 Sustainable Development 32 – 37 (2006). 

Sylvan notes that although coral reefs occupy less than one percent of the ocean floor,
they contain 25 percent of all marine species. He argues that an international legal
regime must be adapted to ensure their sustainable use. He puts forth the public trust
doctrine, as well as other legal regimes, that may be successful in protecting the valu-
able reefs. 

VIII. ECOSYSTEM MANAGEMENT
Colburn, Jamison E. “Localism’s Ecology: Protecting and Restoring Habitat in the
Suburban Nation.” 33 Ecology Law Quarterly 945 – 1014 (2006).

Colburn explains that although private property entrepreneurialism usually results in
resistance to many state and federal environmental initiatives, it could actually help with
habitat restoration. The article also considers the prospects for suburban local gover-
nance to become a driving force of ecosystemic habitat protection and restoration.

Delfino, Kim. “Transboundary Freshwater Ecosystem Restoration: The Role of Law,
Process and Lawyers: Salton Sea Restoration: Can There Be Salvation for the Sea?” 19
Pacific McGeorge Global Business and Development Law Journal 157 – 172 (2006).

Delfino explains that as wetlands in California, Mexico, and other parts of the West
have disappeared, the Salton Sea ecosystem has become an important habitat for hun-
dreds of bird species and a critical part of the Pacific Flyway. She discusses the past and
present condition of the sea, noting that measures have been made toward the restora-
tion planning process to determine a preferred alternative for the restoration of the
Salton Sea ecosystem and the protection of wildlife dependent on that ecosystem.
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Fischman, Robert L. “From Words to Action: The Impact and Legal Status of the 2006
National Wildlife Refuge System Management Policies.” 26 Stanford Environmental
Law Journal 77 – 135 (2007).

Fischman explains how three new final policies set forth by the U.S. Fish and Wildlife
Service direct the conservation of the National Wildlife Refuge System. The article
evaluates the legal status of the policies and concludes with suggestions for the next
round of policymaking for the refuge system. 

Gascón, Virginia, and Rodolfo Werner. “CCAMLR and Antarctic Krill: Ecosystem
Management around the Great White Continent.” 7 Sustainable Development Law
and Policy 14 – 16 (2006).

The Commission for the Conservation of Antarctic Marine Living Resources
(CCAMLR), which was negotiated by the Consultative Parties of the Antarctic Treaty
25 years ago, implements laws based on conservation principles. Gascón and Werner
describe the importance of Antarctic krill and the structure of the ecosystem approach
as formulated by CCAMLR. They further address the reasons behind the need of this
management system, which include krill’s potential for becoming one of the world’s
largest fisheries.

Gillon, Kara. “Symposium: Transboundary Freshwater Ecosystem Restoration: The
Role of Law, Process, and Lawyers: Environmental and Other Implications of
Operating the Yuma Desalting Plant.” 19 Pacific McGeorge Global Business and
Development Law Journal 129 – 156 (2006).  

The United States is required by the 1944 Treaty to deliver water to Mexico. In accor-
dance with the Treaty, the U.S. bypassed the saltiest waters to a mudflat. This mudflat
eventually became a desert oasis, named the Cienega, and home to different varieties of
vegetation and wildlife. The operation of the Yuma Desalting Plant would deprive
Cienega of water and destroy the wetland ecosystem there. Gillon describes the devel-
opment, concerns, and implications of Cienega and explores other avenues to satisfy
the U.S.-Mexican agreement.

Hemphrill, Arlo, H., and George Shillinger. “Casting the Net Broadly: Ecosystem-
Based Management Beyond National Jurisdiction.” 7 Sustainable Development Law
and Policy 56 – 59 (2006).

Ecosystem-based management (EBM) looks at the relationship among living and non-
living resources, rather than individual issues. Hemphrill and Shillinger contend that
there must be a move towards an EBM approach to oceans and fisheries management.
They discuss the different approaches to ocean management, advance the EBM
approach, and explain five steps to achieve an EBM approach.

Karkkainen, Bradley C. “Symposium: Transboundary Freshwater Ecosystem
Restoration: The Role of Law, Process, and Lawyers: Managing Transboundary
Freshwater Aquatic Ecosystems: Lessons from the Great Lakes.” 19 Pacific McGeorge
Global Business and Development Law Journal 209 – 240 (2006).

There has been a shift in approaches to environmental policy and natural resources
management: from a rule-based approach to a governance approach. Karkkainen argues
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that parts of the governance approach are working and parts are not. To assist in the
areas where the governance approach is not effective, he argues that there should be an
integration of the rules and governance approach. Karkkainen uses the Great Lakes as
an example of successful cooperative management.

Kwasniak, Arlene J. “Transboundary Freshwater Ecosystem Restoration: The Role of
Law, Process and Lawyers: Freshwater Ecosystem Restoration in the Columbia River
Basin: Three Canadian Perspectives.” 19 Pacific McGeorge Global Business and
Development Law Journal 173 – 194 (2006).

Kwasniak presents a Canadian perspective on the freshwater ecosystem restoration tak-
ing place in the Columbia River Basin. She explains that, although the U.S. and Canada
share the Columbia River Basin, they do not share the same position regarding the legal
aspects of freshwater ecosystem restoration. To show the differences, she explores each
country’s constitution and judicial interpretation of constitutional authority. 

Sax, Joseph L., and Robert B. Keiter. “The Realities of Regional Resource
Management: Glacier National Park and Its Neighbors Revisited.” 33 Ecology Law
Quarterly 233 – 310 (2006).

There are various external threats to the Glacier National Park. Sax and Keiter focus
on whether ecologically rational management has been utilized to help this region.
They develop three case studies to present the challenges and opportunities involved in
promoting a more ecological approach to natural resource management. 

Sienkiewicz, Alex. “Toward a Legal Land Ethic: Punitive Damages, Natural Value,
and the Ecological Commons.” 15 Pennsylvania State Environmental Law Review 91 –
129 (2006).

Natural values include the Earth’s entire ecological community. Sienkiewicz argues
that acts, mainly human economic acts, destroying natural values are an ethical prob-
lem and comprise public policy considerations and that punitive damages should be
employed to protect natural values.

Tarlock, A. Dan. “Symposium: Transboundary Freshwater Ecosystem Restoration:
The Role of Law, Process and Lawyers: Possible Lessons from a Comparison of the
Restoration of the Danube and Colorado Deltas.” 19 Pacific McGeorge Global Business
and Development Law Journal 61 – 78 (2006).

The Danube Delta in Romania and Ukraine and the Colorado River Delta in Mexico
are strained aquatic ecosystems which face common problems. Tarlock compares and
contrasts the ecological problems of the two deltas to determine whether the compar-
ative study of river basin and management restoration is beneficial.

IX. ENDANGERED SPECIES
Davison, Steven G. “Federal Agency Action Subject to Section 7(a)(2) of the
Endangered Species Act.” 14 Missouri Environmental Law and Policy Review 29 – 96
(2006).
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Which federal administrative agencies are subject to the requirements of section 7(a)(2)
of the Endangered Species Act? Davison explains the section’s substantive and proce-
dural requirements, analyzes judicial interpretation, and concludes that the Defenders of
Wildlife v. U.S. Environmental Protection Agency (Defenders of Wildlife II) decision by
the Ninth Circuit Court of Appeals should be overruled.

Grant, Tiffany, and Donald J. Kochan. “In the Heat of the Law, It’s Not Just Steam:
Geothermal Resources and the Impacts on Thermophile Biodiversity.” West-
Northwest Journal of Environmental Law and Policy 35 – 71 (2007).

Grant and Kochan point out that there has been a minimal amount of research on geot-
hermal resource utilization and depletion impacts on thermophile biodiversity.
Thermophile species face a higher risk for possible extinction from geothermal
resource utilization due to the fact that they may exist in only one location.

Gray, Brian E. “The Endangered Species Act: Reform or Refutation?” 13 West-
Northwest Journal of Environmental Law and Policy 1 – 33 (2007).

Congress passed the Endangered Species Act almost unanimously in 1973 to protect
endangered species. Gray points out extraordinary features of the Act: the circum-
stances of its enactment, the breadth of its coverage, differences between it and its pred-
ecessors, and its regulatory regimes. Gray gives examples, states contemporary criti-
cisms of the Act, and evaluates responses.

May, Major Lori L., and Major Jonathan P. Porier. “Master Environmental Edition II:
It’s Note Easy Being Green: Are DOD INRMPS a Defensible Substitute for Critical
Habitat Designation?” 58 The Air Force Law Review 175 – 205 (2006).

May and Porier state that, thanks to the Department of Defense (DOD), military instal-
lations may replace critical habitats of endangered and/or threatened species through
the use of Integrated Natural Resource Managements Plans (INRMPS). The DOD
believes that the plans provide “special management considerations or protection”
needed to aid in the recovery or survival of listed species.

Miller, Andrew C., and Barry S. Payne. “The Fat Threeridge (Amblema neislerii), the
Surprisingly Common Endangered Mussel in the Apalachicola River, Florida.” 23
Endangered Species Update (2006). 

Miller and Payne, researchers with the U.S. Army Corps of Engineer Research and
Development Center, examine the Amblema neislerii, an endangered mussel found in
the Apalachicola River in Florida. Although the mussel is restricted to the Apalachicola
River, the authors found that in certain areas near the shore the mussel is common-to-
abundant and exhibits good evidence of recent recruitment. The authors support their
conclusions with a literature review and recent surveys.

Moore, Parker W. “Back to the Drawing Board: A Proposal for Adopting a Listed
Species Reporting System Under the Endangered Species Act.” 24 UCLA Journal of
Environmental Law and Policy 105 – 194 (2006).

Moore hypothesizes that an increased level of cooperation among agencies such as the
Fish and Wildlife Service (FWS) and National Marine Fisheries Service (NMFS) could
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produce heightened species and habitat conservation. He suggests that the Services’ for-
mal consultation process leads to greater neglect of endangered or threatened species
than would take place with informal consultations.

X. ENVIRONMENTAL LAW
Bluemel, Erik B. “Separating Instrumental From Intrinsic Rights: Toward an
Understanding of Indigenous Participation in International Rule-Making.” 30
American Indian Law Review 55 – 132 (2006).

Bluemel notes that while indigenous groups do participate in international governance,
the justification for this participation is based on the benefits that the governance sys-
tem receives, instead of the considerations that should be given to the impacts felt by
these groups. He argues that no intrinsic participatory right should be granted on an
inappropriate basis.

Boudreaux, Paul. “A New Clean Water Act.” 37 Environmental Law Reporter 10171
(2007).

Boudreaux discusses the importance of revising and clarifying the statutory language in
the Clean Water Act. This proposal is directly related to the Supreme Court decision
in Rapanos v. United States, which struck down portion of the Act that protected wet-
lands and other waterways in the country. 

Callies, David L. “Comment: The Intersection of Environmental and Land Use Law:
A Special Edition of the Pace Environmental Law Review, Including Commentaries
and a Collection of Articles by Professor John R. Nolon: The Interplay Between Land
Use and Environmental Law.” 23 Pace Environmental Law Review 685 – 96 (2006).

The overlap of land use and environmental law is well established, but the interaction
between the two is not. Callies demonstrates this by focusing on the interplay between
the Endangered Species Act (ESA) and Hawaii’s Land Use Law.

Centner, Terrence J. “Creating an ‘Undeveloped Lands Protection Act’ for Farmlands,
Forests and Natural Areas.” 17 Duke Environmental Law and Policy Forum 1 – 61
(2006).

Centner states that through the use of an anti-nuisance paradigm incorporating ele-
ments of the economy of nature, undeveloped land resources might be offered greater
protection against market forces that fail to incorporate long-term economic and
societal benefits offered by farmland, forests, and natural areas. He recognizes that
the overriding purpose of the Undeveloped Lands Protection Act (ULPA) is to limit
the circumstances under which farmlands, forests, and natural areas may be deemed
a nuisance. 

Glicksman, Robert L. “Modern Federalism Issues and American Business: Article &
Essay: From Cooperative to Inoperative Federalism: The Perverse Mutation of
Environmental Law and Policy.” 41 Wake Forest Law Review 719 – 803 (2006).
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In the 1970s, Congress began to implement a cooperative framework of environmental
law. Though it was mainly a federal initiative, the states had considerable leeway in
their decisions. Glicksman discusses how environmental law has been transformed
from a cooperative state and federal effort of environmental protection to one that
restrains both governments from achieving that goal. 

Grijalva, James M. “The Tribal Sovereign as Citizen: Protecting Indian Country
Health and Welfare through Federal Environmental Citizen Suits.” 12 Michigan
Journal of Race and Law 33 – 56 (2006).

Grijalva explains that Indian tribes are governmental entities and therefore have a claim
to natural resources, as well as public trust responsibilities to their citizens. He notes
that the Supreme Court has held that tribes retain inherent sovereignty over non-trib-
al members’ activities that may have a detrimental impact on the tribe. Grijalva argues
that through private citizen suits, tribes can serve both of those purposes. 

Hopkins, Lauren A. “Protecting Costa Rica’s Osa Penninsula: CAFTA’s Citizen
Submission Process and Beyond.” 31 Vermont Law Review 381 – 429 (2007).

Hopkins explores the Central America Free Trade Agreement’s (CAFTA) citizen sub-
mission process, noting that it requires consideration on the part of the Secretariat for
submissions from “any non-governmental organization or person asserting that a Party
is failing to effectively enforce its environmental law.” She explains that CAFTA’s cit-
izen submission process is triggered when a submission alleges that a party has failed to
effectively enforce its environmental laws.

Jacobsen, Debra A. “Increasing the Value and Expanding the Market for Renewable
Energy and Energy Efficiency with Clean Air Policies.” 37 Environmental Law
Reporter 10135 (2007).

Jacobsen discusses the ways that governments can handle emissions by increasing the
use of zero-emissions energy sources or renewable energy sources. The article also dis-
cusses the ways in which the Clean Air Act can diminish the market value of the alter-
native energy sources. The author offers a solution based upon the use of emission trad-
ing programs. 

Kristl, Kenneth T. “Making a Good Idea Even Better: Rethinking the Limits on
Supplemental Environmental Projects.” 31 Vermont Law Review 217 – 270 (2007).

Kristl explains that doing away with the requirement of a nexus and raising the mitiga-
tion percentage to 100 percent will unshackle Supplemental Environmental Projects
(SEPs) and possibly yield the most environmental benefits. He also discusses the effects
that occurred after the SEP policy was changed in 1995.

McDougall, Harold A. “Civil Society and Environmental Protection: The Case of
Jamaica.” 15 Penn State Environmental Law Review 1 – 28 (2006).

McDougall looks to Jamaica in order to examine the environmental protection prob-
lems that exist in developing nations. While environmental protection policies do exist
in Jamaica, there is difficulty in enforcing these policies due to the nation’s limited
financial budget and limited resources.
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McKinney, Matthew and Sarah B. Van De Wetering. “The Role of Mandatory Dispute
Resolution in Federal Environmental Law: Lessons from the Clean Air Act.” 21
Journal of Environmental Law and Litigation 1 – 45 (2006).

McKinney and Van De Wetering point out that courts encourage and sometimes
require litigants to participate in alternative dispute resolution. They explain that by
requiring some form of alternative dispute resolution in federal environmental law,
states and native tribes would be able to achieve a more proficient resolution process.

Nolon, John R. “Champions of Change: Reinventing Democracy through Land Law
Reform.” 30 Harvard Environmental Law Review 1 – 49 (2006).

Nolon asks whether we can reform land law to respond effectively to storm surges, rag-
ing fires, cascading slopes, and the other crises of our time. He recommends that each
state should create an agency for land use planning and for preparing state and region-
al land use plans. He suggests that county planning agencies are capable of assisting and
preparing such a comprehensive plan, assisting in the preparation of land use regula-
tions, and participating in the formation of individual or joint administrative bodies.

Nolon, John R. “Comment: The Intersection of Environmental and Land Use Law: A
Special Edition of the Pace Environmental Law Review, Including Commentaries and
a Collection of Articles by Professor John R. Nolon: In Praise of Parochialism: The
Advent of Local Environmental Law.” 23 Pace Environmental Law Review 705 – 755
(2006).

Municipal governments are responsible for the most environmental damage today,
which is caused by “nonpoint source” pollution. While federal attempts to regulate this
pollution have hardly been effective, local governments have incorporated a valuable
grassroots level of environmental policy. Nolon explains this method and argues for a
change in state and federal policy to integrate local government efforts.

Nolon, John R. “Comment: The Intersection of Environmental and Land Use Law: A
Special Edition of the Pace Environmental Law Review, Including Commentaries and
a Collection of Articles by Professor John R. Nolon: Historical Overview of the
American Land Use System: A Diagnostic Approach to Evaluating Governmental
Land Use Control.” 23 Pace Environmental Law Review 821 – 853 (2006).

Nolon explains and evaluates the different components of the American legal system
charged with the regulation of privately-owned land use in an effort to initiate a com-
parison of this system with international systems. Nolon contends that the challenge is
to integrate the various governmental influences on private land use while preserving
flexibility to address their interests.

Onzivu, William. “International Environmental Law, the Public’s Health, and
Domestic Environmental Governance in Developing Countries.” 21 American
University International Law Review 597 – 684 (2006).

Onzivu discusses the link between human health and environmental protection, espe-
cially in view of increasing public health threats and the current use of environmental
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law. He argues that a critical examination of national health trends is required for inter-
national environmental law to protect health. He suggests a particularly close examina-
tion of domestic, legal, and institutional governance mechanisms for the environment
and the protection of human health. 

XI. FISHERIES MANAGEMENT 
Babcock, Hope M. “Grotius, Ocean Fish Ranching, and the Public Trust Doctrine:
Ride ‘Em Charlie Tuna.” 26 Stanford Environmental Law Journal 3 – 76 (2007).

International fish farmers have begun to move their activities from land and coastal
waters to the open oceans. An ocean fish ranching industry could be very beneficial to
the United States, but the United States lacks a regulatory program. Babcock argues
that the public trust doctrine should be utilized until the government develops a more
suitable regulatory framework; however, this doctrine would have to be expanded
before use. Babcock proposes two theories to advance this expansion.

Balton, David A., and Holly R. Koehler. “Reviewing the United Nations Fish Stocks
Treaty.” 7 Sustainable Development Law and Policy 5 – 9 (2006).

In an effort to address concerns regarding regulation of international fisheries, the
United Nations adopted the UN Fish Stocks Agreement (UNFSA). Together with sim-
ilar agreements, the UNFSA has established international principles and standards for
the regulation of ocean fisheries. Balton summarizes the outcome of the UNFSA
Review Conference, in which State Parties to the UNFSA met to discuss its effective-
ness, and considers the UNFSA’s prospects.

Barclay, Kate, and Ian Cartwright. “Governance of Tuna Industries: The Key to
Economic Viability and Sustainability in the Western and Central Pacific Ocean.” 31
Marine Policy 348 – 358 (2007).

Barclay and Cartwright discuss the Western and Central Pacific Ocean (WCPO) tuna
fishery as an important global food resource as well as an indispensable economic
resource to many Pacific Island Countries (PICs). They suggest that the key to improv-
ing the fishery is allowing for its governance by PICs. The authors support their argu-
ment with knowledge gained from an interview study with stakeholders, as well as a
survey of reports.

Bilsky, Eric A. “Conserving Marine Habitats.” 7 Sustainable Development Law and
Policy 67 – 70 (2006).

Some marine habitats are being destroyed by trawling. Bilsky examines the statutory
mandate directing regional fishery management councils to protect essential fish habi-
tat (EFH). He notes that with the help of conservation groups, efforts to combat trawl-
ing continue.

Blake, Andon, and Gary A. Cambell. “Conflict over Flying Fish: The Dispute between
Trinidad & Tobago and Barbados.” 31 Marine Policy 327 – 335 (2007).

Blake and Cambell explain the ongoing conflict between Trinidad and Tobago and
Barbados over the right to catch flying fish off the coast of Tobago and to determine
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the best way of resolving the situation. The authors present the history of the conflict,
as well as the current situation and possible outcomes. They conclude that a negotiat-
ed agreement between the two countries focusing on developing a limited access pro-
gram, similar to Individual Transferable Quotas, would have the best result.

Brown, James, and Andrew Farmer. “The Use of Fisheries Licensing in
Environmental Integration.” 50 Ocean and Coastal Management 35 – 56 (2007).

Brown and Farmer explore the new environmental management requirements under
the Common Fisheries Policy in the European Union. These can be used in fleet man-
agement, as well as an environmental management instrument. The authors argue that
licensing is a good tool that can be used for many different things, but it is not the solu-
tion to all environmental management challenges. 

Christie, Patrick, et. al. “Assessing the Feasibility of Ecosystem-based Fisheries
Management in Tropical Contexts.” 31 Marine Policy 239 – 250 (2007).

Christie and co-authors explore the reasons for the growing interest in ecosystem-
based fisheries management (EBFM) and compare it with other similar management
models. The authors concentrate on the challenges of the EBFM project in the tropi-
cal context by examining the Fisheries Improved for Sustainable Harvest (FISH), a
tropical EBFM project in the Philippines. Their observation of the FISH project
shows how legal and institutional conflicts occur between the projects and local gov-
ernments. The article resolves that these problems will require increased monitoring,
evaluation, and adaptation.

Douvere, F., et. al., “The Role of Marine Spatial Planning in Sea Use Management:
The Belgian Case.” 31 Marine Policy 182 – 191 (2007).

In this article, Douvere and co-authors examine the Belgian experience in implement-
ing marine spatial planning (MSP). They conclude that a spatial approach to sea-use
management is possible despite obstacles presented by the lack of a legal zoning frame-
work. It is argued that a legal basis for MSP would provide a more strategic and inte-
grated framework of ecosystem-based, sea-use management. 

Gardner, B.M., et. al. “The Policy Implications of Market Failure for the Land-based
Jobs Market for British Seafarers.” 31 Marine Policy 117 – 124 (2007).

Gardner and co-authors examine the supply and demand of land-based jobs for people
with seafaring experience and skills in the United Kingdom maritime economy. The
paper also examines the effects and policy implications of a shortfall in the supply of
British ships’ officers on the economy’s maritime skills base.

Gibbs, Mark T. “Lesser-known Consequences of Managing Marine Fisheries Using
Individual Transferable Quotas” 31 Marine Policy 112 – 116 (2007).

Gibbs critiques the use of individual transfer quotas (ITQs) as an output control to
manage marine fisheries. He discusses the consequences of ITQ-managed fisheries and
the obstacles created in allocating water-space for alternative uses.
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Griggs, L., and G. Lugten. “Veil over the Nets (Unraveling Corporate Liability for
IUU Fishing Offenses).” 31 Marine Policy 159 – 168 (2007).

Griggs and Lugten discuss the problem of illegal fishing. The authors develop a
response to corporate structures hiding behind the veil in order to benefit from illegal
behavior without responsibility. 

Heazle, Michael, and John G. Butcher. “Fisheries Depletion and the State in
Indonesia: Towards a Regional Regulatory Regime.” 31 Marine Policy 276 – 286
(2007).

Heazle and Butcher discuss how fish populations in Indonesian waters have been
severely depleted over the past 40 years. The authors argue that the fragmented condi-
tion of the Indonesian state is a major component in this problem. Due to fragmenta-
tion, many of the different components of the government must raise their own rev-
enues to operate. This has led to lax enforcement of fishery regulations by the
Indonesian Navy and allowed Thai trawlers to illegally enter Indonesian waters and
greatly contribute to the fisheries’ depletion. The authors further suggest that the
Southeast Asia Fisheries Development Center advisory board could take over regula-
tion of the fisheries and enforcement of the regulations. The authors conclude by
exploring the obstacles facing a power shift.

Hilborn, Ray. “Defining Success in Fisheries and Conflicts in Objectives.” 31 Marine
Policy 153 – 158 (2007).

Hilborn takes a different approach to defining objectives and success in fisheries. He
examines the current trends of accepting objectives that value less disturbed ecosystems
and accepting the allocation of fisheries through dedicated access to improve econom-
ic efficiency. In this paper, Hilborn also suggests that to achieve more congruent objec-
tives with less conflict there should be increased use of dedicated access.

Jacquet, Jennifer L., and Daniel Pauly. “The Rise of Seafood Awareness Campaigns in
an Era of Collapsing Fisheries.” 31 Marine Policy 308 – 313 (2007).

In recent years, the worldwide demand for seafood has increased substantially and
brought substantial damage to marine ecosystems. In an effort to curb the depletion of
the world’s fisheries, campaigns have been started to raise the awareness of consumers
in North America and Europe. Jacquet and Pauly look at the successes and failures of
the programs in affecting the seafood demand and developing a sustainable seafood sup-
ply. Though there are signs of success in some regions, the lack of support from the
Asian market and the increase in the number of uncaring seafood companies are two
of many problems the campaigns are facing. The authors also advocate for the need for
indicators of campaign effectiveness.

Kitts, Andrew, et. al. “The Evolution of Collaborative Management in Northeast USA
Tilefish Fishery.” 31 Marine Policy 192 – 200 (2007).

Kitts and co-authors explore how social networks have assisted the Montauk Tilefish
Association members in creating a management process to reduce the race to fish,
improve safety at sea, and provide a more stable and fresh supply of fish to the market. 
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Loucks, Laura. “Patterns of Fisheries Institutional Failure and Success: Experience
from the Southern Gulf of St. Lawrence Snow Crab Fishery, in Nova Scotia, Canada.”
31 Marine Policy 320 – 326 (2007).

Loucks looks at why non-market institutions succeeded in preventing over-fishing in
the Southern Gulf snow crab fishery, while market and government institutions failed.
A general presumption of why this occurred is because the institutional environment
in which economic behavior must be conducted for successful management of fisheries
is highly complex. Loucks further states that the key for institutions to successfully
resolve these dilemmas is to achieve credible commitment. She also discusses the many
possible mechanisms that may be used.

Mikalsen, Knut H., et. al. “Leaning on User-Groups: The Role of Civil Society in
Fisheries Governance.” 31 Marine Policy 201 – 209 (2007).

Mikalsen and co-authors use the Norwegian system of fisheries management to explore
the policy issues of involving civil society in governing fisheries. The article addresses
the importance of utilizing the civil society, interactive governance, and the lessons that
can be taken from the Norwegian experience. 

Ovetz, Robert. “The Bottom Line: An Investigation of the Economic, Cultural and
Social Costs of High Seas Industrial Longline Fishing in the Pacific and the Benefits
of Conservation.” 31 Marine Policy 217 – 228 (2007).

Ovetz examines the impact of longline fishing on local food security, employment, cul-
tural belief systems and traditions, revenue generation from marine tourism, and cli-
mate change. Ovetz maintains that when the effect of longline fishing on coastal fish-
ing communities is combined with the impact of overfishing, policies must be expand-
ed to promote sustainable fisheries and take into consideration issues of biodiversity. 

Pauly, Daniel. “Unsustainable Marine Fisheries.” 7 Sustainable Development Law and
Policy 10 – 12 (2006).

The world’s continental shelves are being over-utilized, thereby seriously decreasing
fisheries. Pauly discusses the history of fishing in the oceans, the effects on marine
species diversity, how aquaculture is not an alternative to managing fisheries, and mit-
igation and restoration of fisheries. Pauly concludes that states must withdraw from
part of the ocean in order to enable fisheries to rebuild and that extraction of marine
resources must co-exist with restoration ecology in order for this to happen.

Perry, R. Ian, and U. Rashid Sumaila. “Marine Ecosystem Variability and Human
Community Responses: The Example of Ghana, West Africa.” 31 Marine Policy 125 –
134 (2007).

Perry and Sumaila examine the ways in which artisanal fishers and fishing communi-
ties in Ghana have developed strategies for managing the variability of sea surface tem-
perature and pelagic fish landings on seasonal and inter-annual scales. The article also
examines the strategies and their weaknesses and addresses the national government’s
response to such shortages. 
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Pudden, Emily J., and David L. VanderZwaag. “Canada — USA Bilateral Fisheries
Management in the Gulf of Maine: Under the Radar Screen.” 16 Review of European
Community & International Environmental Law 36 – 44 (2007). 

Pudden and VanderZwaag discuss the cooperative initiatives between Canada and the
United States that address transboundary fisheries and coordinate management meas-
ures. The article explains how the bilateral Fisheries Enforcement Agreement helps bat-
tle illegal fishing. The authors note, however, that certain informal agreements do not
fully live up to a sustainable development policy. 

Raakjaer, Jesper, et. al. “Adaptive fisheries management in Vietnam: The Use of
Indicators and the Introduction of a Multi-disciplinary Marine Fisheries Specialist
Team to Support Implementation.” 31 Marine Policy 143 – 152 (2007).

Raakjaer and co-authors describe the development of indicator-based frameworks for
fisheries management that is being used in Vietnam. Vietnam is supporting its adaptive
management plan with an institutional structure consisting of a multi-disciplinary advi-
sory system. The article also identifies weaknesses in the system and recommends ways
in which it can be improved.

Sanchirico, James N., and James E. Wilen, “Global Marine Fisheries Resources: Status
and Prospects.” 7 International Journal of Global Environmental Issues 106 – 118 (2007).

Sanchirico and Wilen look at the economic aspects of the world’s fisheries, specifically
examining their evolution in light of the jurisdiction extension codified by the Law of
the Sea Convention in 1982. The article looks at the rights-based systems and the man-
ner in which behavioral incentives are framed by governance institutions, comparing
systems with aspects of open access incentives. 

Schrank, William E. “Is There Any Hope for Fisheries Management?” 31 Marine
Policy 299 – 307 (2007).

Schrank discusses how ineffective attempts at fine-tuning fisheries can be caused by sci-
entific uncertainties and the omission of critical elements. The goal of fisheries manage-
ment is to catch the maximum number of fish without endangering the future health
of the fish stock. It has been documented that the science behind setting quotas on the
number of fish allowed to be caught is so uncertain that the fine-tuning attempts have
led to numerous crisis in fisheries. One solution discussed is to abandon these fine-tun-
ing attempts and move to a serious reduction in the current numbers of fish allowed to
be caught.

Schumann, Sarah. “Co-management and ‘Consciousness:’ Fisheries’ Assimilation of
Management Principles in Chile.” 31 Marine Policy 101 – 111 (2007).

A new program in Chile delegates management responsibility to organizations of shell-
fishermen provided they team with professionally trained marine biologists. This
Management Area system in Chile has four social benefits, the greatest being the new
sense of awareness in fishermen as to the value of management of territorial use rights.
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Standal, Doug. “Institutional Changes and Fleet Structures: Towards the Final
Solution?” 31 Marine Policy 94 – 100 (2007).

Standal addresses the international problem of overcapacity in the trawler fleet. The
article reviews traditional methods of control such as quotas and licensing and discuss-
es the content of the unit quota system, explaining how the results are dramatically dif-
ferent from the public goals of the system.

Subade, Rodelio F. “Mechanisms to Capture Economic Values of Marine Biodiversity:
The Case of Tubbataha Reefs UNESCO World Heritage Site, Phillipines.” 31 Marine
Policy 135 – 142 (2007).

Subade examines the value of coral reefs by observing the Tubbataha Reefs UNESCO
World Heritage Site. He concludes that the economic benefit and value of conserving
the reefs greatly outweighs the conservation costs.

Swan, Judith. “Port State Measures to Combat IUU Fishing: International and
Regional Developments.” 7 Sustainable Development Law and Policy 38 – 43 (2006).

The international community has recognized the value of port State measures in com-
bating illegal, unreported, and unregulated (IUU) fishing. Swan explains that the key
role of the port State is realized in relation to relevant regional activity, information
systems, and connections with other International Plan of Action (IPOA)-IUU tools.
Swan also describes responses and suggests future steps for the FAO model scheme,
which allowed for an international consensus on whether a binding instrument on port
States should be developed.

Wagenaar, Arnout, and Marijke D’Haese. “Development of Small-Scale Fisheries in
Yemen: An Exploration.” 31 Marine Policy 266 – 275 (2007).

Wagenaar and D’Haese discuss ways in which Yemen, one of the poorest countries in
the world, could create jobs by developing its fisheries. The authors provide an
overview of the institutional environment in which small-scale fishermen in Yemen
operate, investigate the constraints these fishermen face, and discuss how co-operatives
could aid in the fisheries’ development. Though they are of extreme importance, the
fisheries still struggle with access to infrastructure, markets, and credit. Also, the two
main regions of fisheries development, the Gulf of Aden and the Red Sea, are compared
and the significant differences are identified. 

XII. INTERNATIONAL TRADE
Green, Andrew, and Tracey Epps. “The WTO, Science, and the Environment: Moving
Towards Consistency.” 10 Journal of International Economic Law 285 – 316 (2007). 

Green and Epps discuss how governments around the world use taxes to address envi-
ronmental concerns. The article recognizes the World Trade Organization’s (WTO)
rules have different evidentiary requirements in different situations. This may result in
anomalies in how rules are applied. The authors argue that consistency is crucial in the
applications of these rules in instruments and risk-related policy areas.
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Wright, Wynne, and Stephen L. Muzzattie. “Not in My Port: The “Death Ship” of
Sheep and Crimes of Agri-food Globalization.” 24 Agriculture and Human Value 133
– 145 (2007). 

Wright and Muzzattie examine the case of an Australian ship on which almost 60,000
sheep were stranded at sea for three months in violation of the Western Australia
Animal Welfare Act of 2002. The authors use the case to look at crimes that occur as a
result of the global restructuring of agriculture and food systems. The authors argue
that the “Ship of Death” case illustrates that the advance of transnational trade net-
works for agri-food globalization victimizes animals and constitutes a crime. 

XIII. INVASIVE SPECIES
Firestone, Jeremy, and James J. Corbett. “Coastal and Port Environments:
International Legal and Policy Responses to Reduce Ballast Water Introductions of
Potentially Invasive Species.” 7 Sustainable Development Law and Policy 45 – 49
(2006).

Ballasting is an action whereby ships can keep water in onboard tanks to assist in their
voyages. This is a problem because ships take the water from one place and dump the
water somewhere else, releasing exotic organisms and pathogens into the ocean. In
response, there have been many efforts to control species introductions from ships’ bal-
last. Firestone and Corbett discuss one such effort—the International Convention for
the Control and Management of Ships’ Ballast Water and Sediments 2004 (Ballast
Water Convention or BWC).

XIV. LAW OF THE SEA
Salpin, Charlotte, and Valentina Germani. “Patenting of Research Results Related to
Genetic Resources from Areas beyond National Jurisdiction: The Crossroads of the
Law of the Sea and Intellectual Property Law.” 16 Review of European Community &
International Environmental Law 12 – 23 (2007). 

Salpin and Germani discuss the current set of laws governing research activities on bio-
logical resources outside of national jurisdiction. The article examines how the United
Nations Convention on the Law of the Sea affects the patent process for such research
results. The authors conclude that the guidelines on this research should be clarified to
encourage researchers to continue to make beneficial discoveries and to ensure a fair
sharing of the benefits of research results. 

Song, Yann-Huei. “The U.S.-Led Proliferation Security Initiative and UNCLOS:
Legality, Implementation, and an Assessment.” 38 Ocean Development and
International Law 101 – 145 (2007).

This article examines the relationship between the U.S.-led Proliferation Security
Initiative (PSI) and the 1982 United Nations Convention on the Law of the Sea (UNC-
LOS). Song attempts to answer the questions of whether the PSI is legal or illegal under
UNCLOS and whether U.S. accession to UNCLOS would enhance or create difficul-
ties for the implementation of the PSI. Song concludes that U.S. accession to the
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Convention would not affect adversely the implementation and effectiveness of the
PSI. On the contrary, accession to UNCLOS could help increase U.S. credibility and
leadership in dealing with the threat to international peace and security posed by
weapons of mass destruction proliferation. Song also suggests that all the relevant infor-
mation needs to be gathered and examined carefully in order to answer the question of
whether a PSI interdiction action is legal under UNCLOS or not. (Abstract courtesy of
Ocean Development and International Law).

Verlaan, Philoméne A. “Experimental Activities that Intentionally Perturb the
Marine Environment: Implications for the Marine Environmental Protection and
Marine Scientific Research provisions of the 1982 United Nations Convention on the
Law of the Seas.” 31 Marine Policy 210 – 216 (2007).

Verlaan examines the relationship between marine scientific research (MSR) and the
marine environment provisions (MEP) specified in the 1982 United Nations
Convention on the Law of the Sea (UNCLOS). In order to reach a balance between the
two provisions, Verlaan proposes international, science-driven guidelines.

XV. LIQUIFIED NATURAL GAS
Brooks, Michael, et. al. “Liquefied Natural Gas (LNG) Litigation After the Energy
Policy Act of 2005: State Powers in LNG Terminal Siting.” 27 Energy Law Journal 473
– 498 (2006).

Brooks highlights two areas in LNG terminal siting in which litigation is likely to
occur and examines the impact of the Environmental Protection Agency on LNG -
related litigation. He also discusses several methods of LNG terminal siting, along with
the applicable statutes.

Lebeck, James B. “Note:  Liquefied Natural  Gas Terminals ,  Community
Decisionmaking, and the 2005 Energy Policy Act.” 85 Texas Law Review 243 – 269
(2006).

How should a decisionmaking process consider and balance local and regional interests
when deciding where to locate a liquefied natural gas (LNG) terminal? Lebeck answers
this question by examining the Federal Energy Regulatory Commission’s (FERC) pub-
lic participation opportunities.

Zimmerman, Scott A. “Comment: Feds and Fossils: Meaningful State Participation in
the Development of Liquefied Natural Gas.” 33 Ecology Law Quarterly 789 – 824
(2006).

The Energy Policy Act of 2005 (EPAct) gave the federal government exclusive jurisdic-
tion over the siting, construction, and operation of liquefied natural gas (LNG) termi-
nals, but allowed the states to retain a limited role. Zimmerman argues that states
should be given a central and more meaningful role in LNG development. To further
his contention, Zimmerman analyzes California’s recent experiences in this process.
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XVI. MARINE PROTECTED AREAS 
Burgess, Neil, et. al. “Towards the 2012 Marine Protected Area Targets in Eastern
Africa.” 50 Ocean and Coastal Management 67 – 83 (2007). 

Burgess and co-authors discuss the efforts of the countries in Eastern Africa to protect
at least 10 percent of its marine protected areas by the year 2012. The authors argue that
progress is being made, but they also see the need for more investment to be made in
this area for goals to be fully realized. 

Craig, Robin Kundis. “Are Marine National Monuments Better than National Marine
Sanctuaries? U.S. Ocean Policy, Marine Protected Areas, and the Northwest Hawaiian
Islands.” 7 Sustainable Development Law and Policy 27 – 31 (2006).

The United States has pursued a policy of sustainable management of fisheries, but
American fisheries are still being overexploited. More than likely the United States will
respond by increasing the use of marine protected areas (MPAs) and marine reserves.
President Bush, by way of the Antiquities Act, created the largest MPA in the world:
the Hawaiian Islands Marine National Monument, which is a remote coral reef ecosys-
tem. Craig discusses the variety of other legal ways that could have been utilized to pro-
tect the Northwestern Hawaiian Islands.

Davos, Climis A. “Zoning of Marine Protected Areas: Conflicts and Cooperation
Options in the Galapagos and San Andres Archipelagos.” 50 Ocean and Coastal
Management 223 – 252 (2007).

Davos reports results of an analysis of the conflicts that the zoning of marine protect-
ed areas might generate in the Galapagos and San Andres archipelagos due to stakehold-
ers’ competing interests. The results will assist stakeholders in their efforts to develop
cooperation strategies for managing conflicts. Davos suggests using similar priorities
and solidarity of cohort groups as bargaining chips.

De Santo, Elizabeth M., and Peter J.S. Jones. “Offshore Marine Conservation Policies
in the North East Atlantic: Emerging Tensions and Opportunities.” 31 Marine Policy
336 – 347 (2007).

De Santo and Jones discuss the tensions within the European Union between the legal
approaches to Member State controlled nature conservation and European
Community controlled fisheries management. The authors focus on developments in
offshore marine conservation in the North-East Atlantic, in light of the current legisla-
tive and political developments. By analyzing two major policies, the emergency clo-
sure of the Darwin Mounds area of cold-water corals and the UK pair-trawl ban, the
authors show that the precautionary principle is a key factor in the tensions and is
often overlooked.

Heylings, P., and M. Bravo. “Evaluating Governance: A Process for Understanding
How Co-management is Functioning, and Why, in the Galapagos Marine Reserve.”
50 Ocean and Coastal Management 174 – 208 (2007).

The innovative Galapagos Marine Reserve co-management regime has been operating
since 1999. A new methodology developed to evaluate the governance process and its
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impact is applied to quantitative and qualitative data and further describes the analysis
and derivative understanding. The results of this analysis help explain why the co-man-
agement regime performs strongly in some areas, yet not as well in others. 

Mow, June Marie. “Collaborative Planning and Management of the San Andres
Archipelago’s Coastal and Marine Resources: A Short Communication on the
Evolution of the Seaflower Marine Protected Area.” 50 Ocean and Coastal
Management 209 – 222 (2007).

The Archipelago of San Andres, Old Providence, and Santa Catalina, Colombia, relies
heavily on its coastal and marine resources. However, conflicts over resource use and
threats to ecosystem health have developed. One of the main conflicts involves the
native islanders’ traditional resource use alongside modern uses. This conflict is wors-
ened by the marine management’s exclusion of native islanders from planning, by their
failure to recognize their fishing rights and by their lack of respect. Acknowledging this
problem, CORALINA, the local representative of Colombia’s National Environment
System (SINA), has embraced an alternative approach. Mow highlights this approach
through the planning process for the archipelago’s Seaflower Marine Protected Area
(MPA).

Viteri, César, and Carlos Chávez. “Legitimacy, Local Participation, and Compliance
in the Galápagos Marine Reserve.” 50 Ocean and Coastal Management 253 – 274
(2007).

Viteri and Chávez analyze the compliance behavior of artisanal fishermen in the
Galápagos Marine Reserve. Their analysis explores the role of the reserve’s participato-
ry management system as a crucial factor in decisions to violate regulations. The results
also indicate that there are other factors to consider along with traditional enforcement
tools in analyzing this behavior. Policy implications to improve compliance with fish-
eries regulations in the reserve are discussed.

XVII. MARINE SECURITY
Bahar, Michael. “Attaining Optimal Deterrence at Sea: A Legal and Strategic Theory
for Naval Anti-Piracy Operations.” 40 Vanderbilt Journal of Transnational Law 1 – 85
(2007). 

Bahar, a Lieutenant in the U.S. Navy, uses his first-hand experience of capturing sus-
pected pirates to construct a comprehensive legal and strategic theory for piracy. He
outlines the legal status of pirates and their due process rights. The article also con-
cludes that adequate international law exists to respond to the recurrence of piracy.
Bahar also offers seven domestic reforms and two regional reforms that the United
States could implement to achieve optimal deterrence. 

Daniels, Douglas. “How to Allocate Responsibilities between the Navy and Coast
Guard in Maritime Counterterrorism Operations.” 61 University of Miami Law
Review 467 – 507 (2007). 

Daniels notes that although the Coast Guard and Navy both share the responsibility of
defending America from attack, it is imperative to apportion responsibilities to ensure

Volume 6, Number 1 Sea Grant Law Digest 2007 Page 32



proper security and avoid the duplication of efforts. He addresses the legal and policy
concerns behind allocating interdiction responsibilities between the Departments of
Defense and Homeland Security with respect to maritime counterterrorism operations.
The article also stresses the importance of interagency cooperation and suggests that the
Coast Guard is the agency best equipped to handle incidents of maritime terrorism. 

Florestal, Marjorie. “Terror on the High Seas: The Trade and Development
Implications of U.S. National Security Measures. 72 Brooklyn Law Review 385 – 447
(2007). 

Florestal examines the Container Security Initiative (CSI) that was developed after
September 11th to address security concerns in the maritime trade infrastructure. In the
article, she analyzes CSI, arguing that the program may be detrimental to developing
countries, U.S. security interests, and the multilateral trading systems. She also
explores how the CSI fits into GATT and suggests more development friendly meas-
ures that will help with domestic security while protecting vulnerable members of the
trade system. 

Harrington, Caitlin A. “Heightened Security: The Need To Incorporate Articles
3BIS(1)(A) and 8BIS(5)(E) of the 2005 Draft SUA Protocol into Part VII of the United
Nations Convention on the Law of the Sea.” 16 Pacific Rim Law and Policy Journal
107 – (2007)

Harrington discusses the threat of maritime terrorism on the Pacific Ocean. She sug-
gests that the current application of the legal framework regarding the non-flag-state
right of visit only proliferates existing weaknesses. She suggests that the ship-boarding
procedures within the 2005 Draft Protocol to the 1988 Convention for the Suppression
of Unlawful Acts against the Safety of Maritime navigation will help with maritime
security. However, she argues that the international community should amend the
United Nations Convention on the Law of the Sea, incorporating Article 3bis(1)(a) and
Article 8bis(5)(e) of the 2005 Draft Protocol into Part VII of the Convention, which
would create an exemption to restricted flag-state jurisdiction and control on the high
seas. 

XVIII. MARITIME BOUNDARIES
Boyes, Suzanne J., et. al. “A Proposed Multiple-use Zoning Scheme for the Irish Sea:
An Interpretation of Current Legislation through the Use of GIS-based Zoning
Approaches and Effectiveness for the Protection of Nature Conservation Interests.”
31 Marine Policy 287 – 298 (2007).

Boyes and co-authors give an example of a multiple-use zoning scheme approach to
managing marine activities at a regional sea scale. The authors devised the zoning
scheme by using existing legally permitted and permissible mechanisms within the Irish
Sea. The article explores the weaknesses and strengths of the already existing planning
and governance framework. In order to prove the superiority and flexibility of the new
zoning scheme, the authors assessed the new scheme against the existing zoning
methodology in several scenarios. Additionally, the authors provide a case study using
the Irish Sea Pilot’s collated data on the presence of marine landscapes.
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Diaz, Leticia, et. al. “When is a ‘Rock’ an ‘Island?’ – Another Unilateral Declaration
Defies ‘Norms’ of International Law.” 15 Michigan State Journal of International Law
519 – 555 (2007). 

Diaz and her coauthors explore the classification of two “rocks” in the Western Pacific
Ocean. The Japanese government contends that the two rocks are islands and are there-
fore entitled to their own exclusive economic zones, a prospect that would give Japan
a vast area of exclusive economic control. The article explores the implications of
Japan’s claims, while explaining how the United Nations Convention on the Law of
the Sea affects these types of claims. The authors also review other scholarly work on
the issue and offer solutions. 

Morgera, Elisa. “Competence or Confidence? The Appropriate Forum to Address
Multi-Purpose High Seas Protected Areas.” 16 Review of European Community and
International Environmental Law 1 – 11 (2007). 

Morgera looks at marine protected areas located outside of national jurisdiction and the
role of international organizations and processes in preserving marine biodiversity and
fisheries. The article asks, in light of negotiations in the United Nations Convention
on Biological Diversity (CDB) and the United Nations General Assembly, whether the
role of the General Assembly was based on political grounds or the competence of the
CDB in relation to the high seas. 

XIX. OCEAN GOVERANCE
Kien-Hong Yu, Peter. “Setting Up International (Adversary) Regimes in the South
China Sea: Analyzing the Obstacles from a Chinese Perspective.” 38 Ocean
Development and International Law 147 – 156 (2007).

If the sovereignty issue can be shelved, solved, or resolved, the six claimant states of the
South China Sea will have to establish a series of international regimes. This article lays
out the following questions that need to be answered: Do all the claimants understand
the concept of international regimes? Would the regimes be imposed? Would there be
hegemon(s) in the South China Sea? If so, which country or multiple entities will be
involved? What would be the outcome of having international regimes in the South
China Sea? Can the experience elsewhere be applied to the South China Sea? (Abstract
courtesy of Ocean Development and International Law).

Molenaar, Erik J. “Port State Jurisdiction: Toward Comprehensive, Mandatory and
Global Coverage.” 38 Ocean Development and International Law 225 – 257 (2007).

Molenaar examines the scope and extent of port state jurisdiction in regard to marine
pollution and marine capture fisheries and looks at such issues as access to port, condi-
tions for entry into port, extraterritorial prescription, and in-port enforcement. One of
the arguments put forward is that the justifiability of extraterritorial port state jurisdic-
tion depends not only on an adequate jurisdictional basis, but also on the type of
enforcement action taken. Port state jurisdiction is gradually moving from a voluntary
basis regarding limited subject areas toward being comprehensive and mandatory
through regional and global arrangements. The notion of a “responsible port state,” a
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state committed to making the fullest possible use of its jurisdiction under internation-
al law in furtherance of not just its own rights and interests, but also those of the inter-
national community, could play a key role in optimizing the use of port state jurisdic-
tion (balanced by appropriate safeguards) and achieving mandatory coverage through
regional and global arrangements. (Abstract courtesy of Ocean Development and
International Law).

Uggla, Ylva. “Environmental Protection and the Freedom of the High Seas: The
Baltic Sea as a PSSA from a Swedish Perspective.” 31 Marine Policy 251 – 257 (2007).

Uggla reviews the 2005 designation of the Baltic Sea, minus its Russian waters, as a par-
ticularly sensitive sea area (PSSA) by the International Maritime Organization (IMO).
The IMO’s decision to designate Western European waters as a PSSA is a cause of
intense debate within the organization and has caused repercussions for the process.
Uggla, in studying this case, brings to light the conflicts between two fundamental prin-
ciples, territorial sovereignty and freedom of the high seas—major conflicts which inter-
national law strives to balance. The review shows that the PSSA concept is constantly
being changed as it is used in the real world.

Van Dyke, Jon M. “Legal Issues Related to Sovereignty over Dokdo and Its Maritime
Boundary.” 38 Ocean Development and International Law 157 – 224 (2007).

Van Dyke examines the historical events relevant to the claims of sovereignty by Japan
and Korea over Dokdo, the legal doctrines that have been applied by international tri-
bunals to other disputes over remote and uninhabited territories, and the principles
governing maritime boundary delimitation that are relevant to the ocean space around
Dokdo. The applicable decisions of the International Court of Justice and other tri-
bunals are examined in detail. Among the topics addressed are the methods of acquir-
ing sovereignty over territory, the relevance of contiguity to such claims, the require-
ments of effective protests, and the activities and omissions that constitute acquies-
cence. Attention is also given to the status of this matter as a “dispute” and how closure
might be brought to it. (Abstract courtesy of Ocean Development and International Law).

XX. POLLUTION
Adler, Ellik, and Moshe Inbar. “Shoreline Sensitivity to Oil Spills, the Mediterranean
Coast of Israel: Assessment and Analysis.” 50 Ocean and Coastal Management 24 – 34
(2007).

Adler and Inbar discuss the environmental sensitivity of the Mediterranean coast-
line of Israel to marine oil spills. The study discusses the main sources of risk for
maritime accidents. It also explores different ways that oil spills may affect the
resources and ecosystems along Israel’s coastline. The authors conclude that the
sensitivity of the Israeli coastline to oil spills could be considered moderate com-
pared to other ecosystems.

Brusendorff, Anne Christine. “Case Study: The Success of Regional Solutions in the
Baltic.” Sustainable Development Law and Policy 64 – 66 (2006).
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Brusendorff discusses the evolution of the Convention on the Protection of the Marine
Environment of the Baltic Sea Area (the Helsinki Convention), as headed by the
Helsinki Commission (HELCOM), as an example of successful regional cooperation
for marine protection from all sources of pollution.

Kanner, Allan, and Mary E. Ziegler. “Understanding and Protecting Natural
Resources.” 17 Duke Environmental Law and Policy Forum 119 – 163 (2006).

Environmental pollution has been the subject of much private and public litigation for
years; however, claims for natural resource damages (NRD) have been few. Kanner and
Ziegler explain the importance of NRD programs and evaluate the process of litigating
NRD claims in the United States.

Nanda, Ved P. “Section II: Civil Law, Procedure and Private International Law:
Agriculture and the Polluter Pays Principle.” 54 American Journal of Comparative
Law 317 – 339 (2006).

Nanda explains that many federal statutes, such as the 1977 Clean Water Act and the
1970 Clean Air Act (CAA), are related to the agricultural industry. However, Nanda
recognizes that some of the emissions from that industry may remain unregulated. He
cites the CAA as an example, noting that it does not regulate agricultural operations,
since they are considered minor sources of air emissions.

Negro, Garcia, M.C., et. al. “Compensations System for Damages Caused by Oil Spill
Pollution: Background for the Prestige Assessment Damage in Galicia, Spain.” 50
Ocean and Coastal Management 57 – 66 (2007).

The Galician coast has experienced significant damage due to several oil spills in that
area. The 2002 Prestige oil spill affected a large area of the coastal area. Garcia and co-
authors theorize that adopting a regulatory framework for damages that are directly
related to the impact of the disaster. The authors further discuss the impact of commer-
cial damages versus non-commercial damages and the different types of relief that peo-
ple along the coastline will receive. 

Nolon, John R. “The Intersection of Environmental and Land Use Law: A Special
Edition of the Pace Environmental Law Review, Including Commentaries and a
Collection of Articles by John R. Nolon: Katrina’s Lament: Reconstructing
Federalism.” 23 Pace Environmental Law Review 987 – 1018 (2006).

Nolon asks whether the regulation of storm water runoff and the ensuing environ-
mental pollution are within the jurisdiction of the federal government, individual
states, or even both. He also describes the federal system of storm water management
and regulation.

Wietecki, Michael. “True Access to the Courts for Citizens Working to Protect
Natural Resources: Incorporating Attorney’s Fees into the Minnesota Environmental
Rights Act.” 14 Missouri Environmental Law and Policy Review 147 – 189 (2006).

Wietecki examines the Minnesota Environmental Rights Act (MERA). He notes that
the Minnesota Supreme Court has allowed private individuals to bring suit under
MERA to protect natural resources from conduct that has or is likely to pollute,
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impair, or destroy them. By bringing such a suit, a citizen is entitled to recover the
expenses, including legal fees, they incur in protecting the nation’s resources.

XXI. SHIPPING
Chiu, Rong-Her. “The Liberalization of Shipping in Taiwan.” 31 Marine Policy 258 –
265 (2007).

Chiu discusses how the government of Taiwan has taken actions to liberalize the oper-
ations of their maritime-transport sector over the past ten years. The article concen-
trates on how the government authorities proposed and implemented the liberalization
measures. It also discusses the process and reasons behind the formulation of the gov-
ernmental policies, as well as the interaction between the domestic shipping operators
and the government. Furthermore, the article gives a comprehensive review of the pol-
icy’s impact on domestic maritime transport operators.

De Lisi, Cynthia Ann, and Edward Cattell. “Collecting Twice from the Government
under the Public Vessels Act: Does the Maritime Lien Act Matter?” 38 Journal of
Maritime Law and Commerce 1 – 23 (2007). 

De Lisi and Cattell discuss claims under the Maritime Commercial Instruments and
Liens Act in which courts have held that the “no lien clause” of the Act placed a sub-
contractor’s right to sue outside the scope of the Public Vessels Act and the Suits in
Admiralty Act. The authors examine the impact of those decisions on Admiralty Law,
pointing to Bonanni Ship Supply, Inc. v. United States in the Eleventh Circuit as an illus-
tration of how the clause should be interpreted. 

Pasfield, Bruce, and Jocelyn A. Steiner. “Crew Detention: What Can a Ship Owner
Do?” 38 Journal of Maritime Law and Commerce 215 – 227 (2007). 

Pasfield and Steiner discuss the current investigative and detention practices being used
by the United States Coast Guard, the Environmental Protection Agency, and the
Department of Justice. The article uses the experience of seamen on the M/V Irene EM
who were detained for a pollution investigation, relating that extended detainments are
not uncommon. The article also highlights the unintended consequences of those
detentions and discusses steps that ship owners can take to prevent or minimize such
investigations. 

Pharand, Donat. “The Artic Waters and the Northwest Passage: A Final Revisit.” 38
Ocean Development and International Law 3 – 69 (2007).

Climate change has reduced the extent and thickness of sea ice in the Arctic, making
international shipping in the Northwest Passage a virtual certainty in the foreseeable
future. Such future shipping raises the question of whether the Passage is or might
become an international strait, with the consequent right of transit passage. Pharand
examines the two possible legal bases for Canada’s claim that the waters of the Canadian
Arctic Archipelago are internal waters: a historic title and straight baselines. Pharand
also addresses the issue of the possible internationalization of the Passage, if Canada does
not take preventive measures. Some such measures are recommended in the last part of
the article. (Abstract courtesy of Ocean Development and International Law).
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Tai, Sik Kwan, et. al. “Note and Comments on the First Decision Based on the
Chinese Regulations on International Maritime Transportation Concerning Terminal
Handling Charges.” 38 Journal of Maritime Law and Commerce 111 – 123 (2007).

After China entered into the World Trade Organization, the State Council promulgat-
ed regulations affecting international maritime transportation. In its first administrative
proceeding under those regulations, the Ministry banned terminal handling charges in
China. Tai and coauthors report and comment on this decision, giving the history lead-
ing up to the decision. The authors argue that the decision did not live up to the judi-
cial standard required by the regulations. 

XXII. SUSTAINABILITY
Brooks, Richard O. “Kelo and the ‘Whaling City:’ The Failure of the Supreme Court’s
Opportunity to Articulate a Public Purpose of Sustainability.” 7 Vermont Journal of
Environmental Law 5 – 21 (2006).

Brooks discusses how the Supreme Court’s interpretation of eminent domain in Kelo has
transformed the doctrine in the United States. He recognizes that statutes are in place to
prevent the abuse of public interest at the hands of private interests. He concludes that
Kelo brings to light the inadequacies of judicial review of government purposes.

Klass, Alexandra B. “Modern Public Trust Principles: Recognizing Rights and
Integrating Standards.” 82 Notre Dame Law Review 699 – 754 (2006).

The public trust doctrine is the idea that some resources are subject to state ownership
and held in trust for the use and benefit of the public. Klass advances a new theoretical
framework based on state common law for a modern public trust doctrine that can be
used for environmental protection purposes. Klass focuses on the history of the public
trust doctrine, recent case law, and explains the significance of recent judicial develop-
ments of the doctrine.

Nolon, John R. “Comment: The Intersection of Environmental and Land Use Law: A
Special Edition of the Pace Environmental Law Review, Including Commentaries and
a Collection of Articles by Professor John R. Nolon: Comparative Land Use Law:
Patterns of Sustainability.” 23 Pace Environmental Law Review 855 – 904 (2006).

In comparative law, scholars examine the similarities and differences between legal sys-
tems in different countries. Nolon journeys through nearly 100 worldwide laws that
pertain to land use and sustainable development. He briefly states historical examples
of governmental control of land development and explains the Rio Declaration of 1992,
whose principles guide the remainder of the laws Nolon discusses.

Sylvan, J.C. “How to Protect a Coral Reef: The Public Trust Doctrine and the Law of
the Sea.” 7 Sustainable Development Law and Policy 32 – 35 (2006).

Sylvan argues that there are significant economic benefits to adapting existing legal regimes,
in particular the public trust doctrine, to protect the sustainability of coral reefs. Sylvan dis-
cusses the benefits that healthy coral reefs provide, the primary threats they currently face,
and the relevant legal regimes for conservation and sustainable use of coral reefs.
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XXIII. UNDERWATER CULTURAL HERITAGE
Duclos, Justin S. “A Conceptual Wreck: Salvaging the Law of Finds.” 38 Journal of
Maritime Law and Commerce 25 – 38 (2007). 

Duclos discusses the overlap of the laws of salvage and finds and the conceptual conflict
caused by their respective policies. He uses the R.M.S. Titanic, Inc. opinion to illustrate
how that court made the remedies under the laws of salvage and the law of finds mutu-
ally exclusive and then argues that a conceptual conflict allows a preferable result to
requiring mutual exclusivity. 

XXIV. WATER LAW
Amos, Adell Louise. “The Use of State Instream Flow Laws for Federal Lands:
Respecting State Control While Meeting Federal Purposes.” 36 Environmental Law
1237 – 1281 (2006).

Amos examines the relationships among the four major federal land managing agencies
and the water laws of individual states. He offers five recommendations regarding water
rights to federal lands that are aimed at helping alleviate tensions between state and fed-
eral governments.

Benson, Reed D. “‘Adequate Progress,’ Or Rivers Left Behind? Developments in
Colorado and Wyoming Instream Flow Laws Since 2000.” 36 Environmental Law 1283
– 1310 (2006).

Benson gives a comparison of both Colorado and Wyoming’s position with regard to
instream flow. He recognizes that the two states have much in common with their
water supplies and uses and that both have followed the traditional approach to
instream flow laws found in western states.

Benson, Reed D. “Deflating the Deference Myth: National Interests vs. State
Authority under Federal Laws Affecting Water Use.” 2006 Utah Law Review 241 –
316 (2006).

Benson recognizes that federal deference to the states with regard to their water
resources is not a uniform requirement of federal law; however, he argues that some sit-
uations do call for such deference. Benson cites federal water right claims, which are
subject to state jurisdiction in general stream adjudications, as an example.

Bonham, Charlton H. “Symposium Article: Perspectives from the Field: A Review of
Western Instream Flow Issues and Recommendations for a New Water Future.” 36
Environmental Law 1205 – 1235 (2006).

Bonham discusses several instream flow issues on a state-specific and regional scale, and
makes recommendations for developing a solutions-oriented approach to water prob-
lems in the West. Bonham concludes that participatory democracy is a critical step
towards ensuring a healthy water future in the West.

Volume 6, Number 1 Sea Grant Law Digest 2007 Page 39



David. “Protecting Our Oceans: New Challenges, New Solutions.” Sustainable
Development Law and Policy 2 – 4 (2006).

Freestone explores the current threats to our oceans, illegal, unreported and unregulat-
ed fishing, threats to biodiversity, exploitation of deep sea fisheries, and exotic species.
He then recommends a new solution and calls for a holistic marine agreement. 

Mayland, Kirt. “Navigating the Murky Waters of Connecticut’s Water Allocation
Scheme.” 24 Quinnipiac Law Review 685 – 755 (2006).

Mayland explains that riparian landowners in Connecticut have the right to make rea-
sonable use of the waters of a stream for the benefit of his land, but must take into
account other riparian owners’ right to act similarly. He examines whether this right
is a type of property right that is subject to governmental takings, exploring the “tak-
ings” section of the Diversion Act.

Stauffer, Sarah K. “Comment: The Row on the Ruby: State Management of Public
Trust Resources, the Right to Exclude, and the Future of Recreational Stream Access
in Montana.” 36 Environmental Law 1421 – 43 (2006).

Stauffer evaluates the recreational stream access in Montana by looking at the disputes
over access on the Ruby River and elsewhere in Montana, which was demonstrated by
a Stream Access Float Day. Stauffer also describes and analyzes the public trust doctrine
in Montana and other states. She concludes that the Montana constitution requires the
state to provide for reasonable access to trust resources and imposes a duty on riparian
landowners to make reasonable accommodations to achieve that result.

Vierros, Marjo. “The Convention on Biological Diversity: Moving from Policy to
Implementation.” Sustainable Development Law and Policy 17 – 20 (2006).

The Convention on Biological Diversity (CBD) puts in place many priority actions
toward conservation and sustainable use of marine and coastal biodiversity; however,
implementation has lagged. Vierros focuses on the CBD targets relevant to oceans and
coasts, and in particular marine protected areas and associated measures. Vierros exam-
ines target development and how targets have been incorporated into implementation
of the CBD.

West, Chad A. “For Body, Soul, or Wealth: The Distinction, Evolution, and Policy
Implications of a Water Ethic.” 26 Stanford Environmental Law Journal 201 – 232
(2007).

West explains that ethicists and legal analysts have not separately analyzed water and
environmental ethics. He also notes that the constitutions of some developed countries
do not contain water protection; however, he recognizes that these protections are
present in the manuals of regulatory agencies such as the Environmental Protection
Agency.
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XXV. WETLANDS
Adler, Jonathan H. “Reckoning with Rapanos: Revisiting “Waters of the United
States” and the Limits of Federal Wetland Regulation.” 14 Missouri Environmental
Law and Policy Review 1 – 28 (2006).

Adler’s article analyzes the Supreme Court’s holding in Rapanos. Adler delves into
Justice Kennedy’s concurrence, in which Kennedy called upon the Corps and EPA to
identify ecological and other factors that could indicate that a particular water or wet-
land has a “significant nexus” with navigable waters.

Campbell, Holly V. “New Directions for Wetland Mitigation and Implications for the
Nation’s Waters.” 37 Environmental Law Reporter 10114 (2007).

Campbell discusses wetlands law and policy in the United States. The author focuses
on wetlands compensatory mitigation and its place in American wetlands law. This
article also discusses proposed legislation that would help to achieve the goal of “no net
loss” of wetlands and to avoid further destruction of wetlands. 

Connolly, Kim Diana, and Royal C. Gardner. “The Ramsar Convention on Wetlands:
Assessment of International Designations.” 37 Environmental Law Reporter 10087
(2007).

Connolly and Gardner discuss the Ramsar Convention, which is an international gath-
ering that discussed the need to designate sites as wetlands of international importance,
to apply a “wide use” concept to all wetlands within a Party’s territory, and to engage
in international cooperation. They then discuss the twenty-two sites that were desig-
nated by the convention and the data taken on these sites and make recommendations
to strengthen the aims of this convention in the United States. 

Murphy, James. “Muddying the Waters of the Clean Water Act: Rapanos v. United
States and the Future of America’s Water Resources.” 31 Vermont Law Review 355 –
379 (2007).

Murphy states that the Supreme Court’s inability to convince Justice Kennedy that
existing information supports broad deference to the Corps’s categorical regulation of
wetlands adjacent to non-navigable waters has resulted in one of the most confusing
environmental law cases since the 1960s and 1970s. His appraisal of the case finds that
the Supreme Court gave no guidance to lower courts on how to apply either of the two
tests that Justice Scalia and Justice Kennedy handed down in Rapanos.

XXVI. WHALING
Clapham, Phillip J., et. al. “The Whaling Issue: Conservation, Confusion, and
Casuistry.” 31 Marine Policy 314 – 319 (2007).

Clapham and co-authors comment on the major problems with Morishita’s 2006 arti-
cle in Marine Policy that provided “multiple analysis” of the whaling issue. Morishita’s
analysis is basically a restatement of the Japanese government’s whaling policy. The
authors argue that the main debate is not that some whales are not abundant, but that
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the whaling industry cannot be trusted to regulate itself. The Japanese government’s
poor use of science, implausible stock assessments, and its most recent falsification of
whaling and fisheries catch data are the source of most people’s distrust of the whaling
industry. The authors recognize that Japanese policies cannot be viewed alone because
they are only a part of a much larger network of countries that believe in a right to
secure unlimited access to global marine resources. The authors note that the
International Whaling Commission (IWC) is key to controlling Japan and similar
nations, thus any concessions made at the IWC conference would have potentially
detrimental effects in other forums.

Currie, Duncan. “Whales, Sustainability and International Environmental
Governance.” 16 Review of European Community & International Environmental
Governance 45 – 57 (2007). 

Currie discusses the international governance structures with respect to whales. He
points out that the International Convention for the Regulation of Whaling (ICRW)
lacks elements that the International Whaling Commission has deemed important. He
suggests that the necessary reforms to the ICRW are so substantial that a new conven-
tion is essential. He suggests elements and goals that a new, successful convention
would have. 

Decker, Alyson. “Note: Save the Whales-Save the Whalers-Wait, Just Save the
International Whaling Commission: A Fresh Look at the Controversy Surrounding
Cultural Claims to Whale.” 16 Southern California Interdisciplinary Law Journal 253 –
282 (2006).

The International Whaling Commission (IWC) is the primary international organiza-
tion for controlling whaling. The IWC has been losing influence and power, partly
because of its unconditional support for the moratorium on commercial whaling.
Decker contends that a solution must be found that will not only protect whales from
over-hunting, but will also increase cooperation and strengthen the organization.
Decker briefly discusses the history of the IWC, the current state of the international
whaling industry, and the culture of whaling. She also discusses possible solutions to
this problem. 

Endo, Aiko, and Masahiro Yamao. “Policies Governing the Distribution of By-prod-
ucts from Scientific and Small-scale Coastal Whaling in Japan.” 31 Marine Policy 169
– 181 (2007).

Endo and Yamao examine the policies behind the distribution of byproduct from
scientific whaling programs to the public and the how the general public utilizes
such byproduct. The article also addresses the potential end of the international
moratorium on commercial whaling and what impact it would have on the scientif-
ic whaling programs.
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